SASES IN DILI COURT:
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Head Office Expense Cases [1]

 Under the law, the taxpayer with the permanent establishment
may deduct the administrative costs of its head office in the
foreign country from its income generated in Timor-Leste subject
to certain limitations.

* In six cases (‘Head Office Expense Cases”), the Tax
Commissioner issued assessments against the taxpayer denying
its deductions of head office expenses for failing for follow the
legal requirements to take those deductions.

 The taxpayer challenged these assessments in court (by filing a
Peticao Inicial) arguing that the Tax Commissioner erred because
It alleged that

a. the costs were not head office administrative costs, but
direct costs of the head office;

b. and that the Tax Commissioner misapplied the law.



PP Error - Filing Incorrect Contestacoes (Head Office

Expense Cases) [2]

* In the Head Office Expense cases, however, the PP did not
file Contestacdes responding to Plaintiff's claims regarding
the assessment denying its deductions for head office costs.

* Instead, the PP filed Contestacdes that it had filed in a
different set of cases (“Phoenix/Firebird cases”) involving a
different legal issue - denying deductions for exploration
expenses of the Phoenix/Firebird prospect, which was
contrary to an agreement not to deduct such expenses.

* Infact, even though the Head Office Expense cases and the
Phoenix/Firebird cases involved different facts, and different
legal issues, the Contestacdes filed in the Head Office
Expense cases were identical to the Contestacdes that the
PP filed in the Phoenix/Firebird cases.



rror — Filing Incorrect Contestacoes (Head Offi

Expense Cases) [3]
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PP Error — Failing to or Improperly Filing Supporting

Documentation (Head Office Expense Cases) [4

« |n addition to filing incorrect Contestagdes in the
Head Office Expense cases, the PP filed
supporting documentation/evidence in only one of
the six cases, but it was 414 pages of documents,
mostly irrelevant and duplicative, without any
explanation to the court of what the documents were
or how they were relevant to the case.

 The court thus had to ask the State to explain which
documents were relevant, and did not read them
prior to preparing the Despacho Saneador.



PP Error — Failing to or Improperly Filing Supporting

entation (Head Office Expense Cases) [5]

Repiiblica Democritics de Timor Leste
IRIBUNAL DISTRITAL DE DILI

Reptbilca Democritica de I'imor Leste
TRIBUNAL DISTRITAL DE DILI
Pc.39.2012 ¢ apensos 40, 41, 42,43, 44/2012.

Conforme j& foi re

rido foram intentadas neste tribunal 28 accley "

conte

cios0s de empres

5 petroliferas e o Comiss (IR0 [Ivosend. 40/20,

d % Tung le procur
rio dis Receitas de Timor 1,04 Ie-le proey

atf2mz, 42/2012, 44/2012: Visto
3 - notifique a parte contrara e informe o MP que ¥ $ua intervencio principal cessou nos termos
da prsente accio ( intentou as acgbes 39/2014 >

da jungio das procuragdes € Dl n® 16/2012 de 3.4.
40/202, 41/201;

012: 43/2012; ¢ 44/2012; tendo como causa de pedira fyf

avto adicional de liquidacio de Imposte por cavsa da ndo aMendibilida

de como Intervengao dos ilustres defensores puiblicos notifique o8 mesmos para

s despas

ivas 4 sua sade, ¢

Justificarem @ sua intervencin processual, sob pena de nada,dizendo se entender que

Nas restantes acgd

intentadas pels mes

7 renunciam ar lato conferido por falta de fundamento ¢
autora {p, 70/2011 0 71/2011 renunciam ao mandato conf; por falta de fundamento

pedir diz respeito b nao deducio como custo de um conjunto de despesas relatlva

X, y Jungdo de documentes constante da resposta do processo 39/2012 e, entre ontros,
e encerramento de campos de petrileo

processo 0 41/2012: nada a ondebar, porqué a ré nenhum documento junton. Assim nada
Por lss0 26 ¢

ste concidéncla antre

partes ¢ o objoct

acCao nas cing existe a traduzir porque nada foi junto
acgoes,

Actesce  gue, ne

A parle as vantagens da apensagio supe ngio de docum [ MP ne * tamentn pot ) |
porgue o saneamento ¢ insty conjunta dos proessos evitam d @ Letpo, o ME « el b L1811 g VSO0 Soayie L ntastagia)
4 in milgama, desordenada de 41 " documenta t \
e testermunhas e sgendamento de varios {ulgamentos )
X 20X los da pedpria aut nde dignndo sequir tun
Assim 0ok termos do art, 230" do CPC determina-se a apensagao dos 1 Ay C 1 m € t trast
40/2012; 41/2012; 42/20m2 2 2012 a esles autos 39/2012 no qual \ fur n 1 i 0 1 { L enfes g
tramita rocessual
Dili em 19.11,2012 IR « tocuin: 0 M Do . ' <) Lxments T Hpso ‘ '
RN ' M Ci i L e win dox 8 ) s | 1 Contast 10
"
1 1un Nl 1 I dn ¢ 114 1 decumonto t (T |
t oy da proprin suto udo i | 3 thirninda e (I3
3} 11« ' n larn TR | d cumn I 1 i | n e Hmaiane
1 in 11 1N P i 0 N l | el [ ente I 0
| '
il 161
3 1 | Lhgus oy i|(‘| claran Liles 1 | 1 1y 1
=1d i ) sttt - AT TS | LI 0 estan £l
' ; mentn { ) [ 2l 1 (UAase bod U108 ¢ 1 -



PP Error — Failing to or Improperly Filing Supporting

Documentation (Head Office Expense Cases) [6

 The result is that none of the State’s facts were included in
the Despacho Saneador and so the facts deemed
undisputed by the court and the questions deemed in
dispute to be proven at trial were selected based solely on
the facts and legal arguments in Plaintiff's Peti¢cao Incial and
without input from the State.

« \When the State tried to correct the facts in the response to
the Despacho Saneador, the court denied the request on
the basis that the State had not included the facts in the
Contestacdes and that it did not have the State’s referenced
documents prior to issuing the Despacho Saneador.



PP Error - Failing to or Improperly Filing Supporting

Documentation (Head Office Expense Cases) [6]

ey —

I) deve ser eliminada a alinea u) da
nio ¢ verdadeira
Decidindo

e 1) 13 ¢

¢) ¢ f) pretende a ré a eliminsgio da alinea f) da especificagio ji que afirma que a
autors w0 fez queaiquer prova de que incorreu em Custos com a sede na Austrihiz ¢ a ser
assim existe contradiglio com o8 quesitos 62 11,

Decidindo

m pore

especificagiio porgue & matéria que dela consta

J) devem ser levados a especificaghio factos que discrimina (fls. 298, ponto 58 ) e a0
guestiondrio (fls. 301, ponto 64)

Decidindo

O tribunal segue regras que s¢ encontram no processo civil, ndo podendo alterd-las ou

crias novas regrs casuisticamente a pedido ¢ a favor de uma das partes..



PP Errors — Insufficient Facts and Legal Arguments in the

Contestacoes

* The Contestacoes filed by the PP in other cases, while
addressing the correct legal issues, contained so few facts
(and often no facts) and relevant legal argument as to the
substantive basis of the assessments at issue, that they
were not always much better.



Phoenix/Firebird Cases — Assessment [1]

 For example, in the Phoenix/Firebird Cases- the four cases
relating to the denial of the Phoenix/Firebird cases - the Tax
Commissioner denied the Bayu-Undan taxpayers’
deductions of expenses related to the exploration expenses
of the Phoenix prospect, which was an area outside of the
Bayu-Undan contractual area.



Phoenix Prospect — Outside Bayu-Undan
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Phoenix/Firebird Cases — Assessment [2]

 The denial was based on the State’s understanding that
the Bayu-Undan Contractors could explore the Phoenix
prospect, which was outside the Bayu-Undan contract
area, at their own risk — meaning that such costs could
only be deducted from income from the Phoenix
prospect and not from the income from Bayu-Undan.

 The State’s understanding was based on letters from
the DA and from then Prime Minister Alkatiri to the
Bayu-Undan Operator.



Prime Minister Alkatiri Letter to Einar Risa -
2005

oL B Jera e ] non S

Mr. Einar Risa

Exocutive Direclor,

Timor Sea Designated Authority,
(wlll}
Timor-laste

The fiscal alignment with Bayu-Undan will only apply if Phoenix is developed.
This means that all future Phoenix related exploration, appraisal, evaluation and
development costs may only be recovered from Phoenix based income, or if
there is a unitization of the two fields, from that unitized area.

The detalled understandings concerning the content and mannar of “fiscal
allgnment” and its implications will have to be dealt with by the Designated
Authority in cooperation with the Phosnix Contractors,

The fiscal alignment with Bayu-Undan will only apply If Phoenix is developad.
This means that all future Phoenix related exploration, appraigal, evaluation and
development costs may only be recovered from Phoenix based income, or if

there is a unitization of the two fields, from that unitized area,

The development of the potential gas resources at Phoenix ie imporlant to the
Government and people of Timor-Leate. | intend to take the moasures necessary
to ensura that the development procaads in a boneficial way,

Beost regards,

7

s
Mari )'\ﬁ{'btiri
Prima Minister

¢.c. Mr, José Taixeira, TimorLoste Thnor Sun Joint Comrmigaionsr
, President,

Source: C-38, pg. 2



PP Errors — Insufficient Facts and Legal Arguments in

the Contestacoes (Phoenix/Firebird Cases) [3

* In the Contestacdes filed in these cases, however, the PP
did not explain the State’s factual position.

* The PP’s “facts” were limited to three paragraphs. None of
which explain the basis for the State’s understanding that
the Plaintiff had agreed not to take a tax deduction in
exchange for exploring the Phoenix prospect.

 Rather, they were limited to saying that a few of the
Plaintiff's facts were wrong.



Errors — Insufficient Facts and Legal Arguments in

the Contestacoes (Phoenix/Firebird Cases) [4]
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PP Errors — Insufficient Facts and Legal Arguments in

the Contestacoes (Phoenix/Firebird Cases) [5

* Nor did the PP explain the legal basis for the denial of the
deduction. Rather he only referenced a set of articles in
various laws that were mostly irrelevant to the legal basis of
the assessment without any explanation as to how they
were relevant.

« The PP also failed to mention the Taxation of Bayu-Undan
Contractors Act (Law 3/2003) that is the most relevant law
here.

* Instead the bulk of the PP’s Statement of Defense focused
on generic arguments that apply in all of the cases such as
the Commissioner’s powers to audit and assess.



PP Errors — Insufficient Facts and Legal Arguments in

the Contestacoes
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PP Errors — Insufficient Facts and Legal Arguments in

the Contestacoes (Phoenix/Firebird Cases) [7

* Thus, the PP failed to

« sufficiently contest incorrect facts in the Plaintiff's P,
« provide the State’s allegations of the correct facts, and

* provide the State’s legal basis for issuing the assessment.
(Article 369 of Code of Civil Procedure (CPC)

* As a result, the court has little to no guidance from the State
as to what facts are important to decide the case, which
facts the Plaintiff alleges that are incorrect, and what is the
legal reason for upholding the assessment.



PP Errors — Insufficient Facts and Legal Arguments in the

Contestacoes (Non-JPDA Business Expenses Cases) [1]

 Similarly, in the two Non-JPDA Business Expenses
Cases, the ContestacOes contained no affirmative facts
or legal arguments supporting the State’s position on
the assessment. Nothing to explain to the court the
basis of the State issuing the assessment.



Non-JPDA Business Expenses - Assessment [2]

« The Non-JPDA Business Expenses cases involved two
assessments in which the Plaintiff was a Subcontractor providing
residential ships for workers in the Bayu-Undan. A year prior to
the end of Plaintiff's contract with [...], Plaintiff decided to move
its ship to another country to fulfill a contract in that country and

replace it with a ship that it leased from another company.

 Toobtain [...] consent to replace the existing ship with
another, Plaintiff paid [...] a fee and generated other costs
relating to the move. Plaintiff then deducted this payment
and other costs on its taxes, which it argued in its Pl was a
cost attributable to its generating income in the JPDA (and
therefore Timor-Leste).



Non-JPDA Business Expenses - Assessment [3]

* The Tax Commissioner denied this deduction on the basis
that it moved the ship to generate income in the country to
which it moved the ship and thus, the cost to secure |[...]
agreement was attributable to the income generated in the
other country and not a cost necessary to obtain the JPDA
Income.

21



PP Errors — Insufficient Facts and Legal Arguments in the

Contestacoes (Non-JPDA Business Expenses Cases) [4]

 The only factual statements made in the Contestacdes did
not explain these facts.

 Rather, the only factual statements in the Contestagoes
claimed to reject Plaintiff's claim that it did not have a
permanent establishment in the JPDA by stating that Plaintiff

itself stated that it had a permanent establishment in the
JPDA.



PP Errors — Insufficient Facts and Legal Arguments in the

Contestacoes (Non-JPDA Business Expenses Cases) [9]
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§6

Para nos ¢ inquestiondvel que a Autora possuia um estabelecimento estavel em

Timor-Leste.
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PP Errors — Insufficient Facts and Legal Arguments in the

Contestacoes (Non-JPDA Business Expenses Cases) [6]

 The Plaintiff never claimed that it did not have a permanent
establishment in the JPDA, however, so it is unclear what
fact the PP was rejecting.

« Rather, the Plaintiff argued that the denied costs were a part
of maintaining its permanent establishment in the JPDA and
were, therefore, deductible.

* But, the Plaintiff argued, if the costs of maintaining the ship
in the JPDA are denied, then the State cannot say that
Plaintiff has a permanent establishment in the JPDA.

 Thus, the PP’s limited facts, insufficient to explain the
State’s position, do not even rebut Plaintiff's argument.



PP Errors — Insufficient Facts and Legal Arguments in the
Contestacoes (Non-JPDA Business Expenses Cases) [7]
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PP Errors — Insufficient Facts and Legal Arguments in the

Contestacoes (Non-JPDA Business Expenses Cases) [7]

* Thus, the PP failed to

« specifically contest incorrect facts in the Plaintiff's P,
« provide the State’s allegations of the correct facts, and

* provide the State’s legal basis for issuing the assessment.
(Article 369 of Code of Civil Procedure (CPC)

* As a result, the court has little to no guidance from the State
as to what facts are important to decide the case, which
facts the Plaintiff alleges that are incorrect, and what is the
legal reason for upholding the assessment.



PP Errors - In all of the cases

« In addition to these examples of errors made by the PP, the PP

also incorrectly requested joinder of all of the outstanding tax
cases regardless of

- the fact that they had eight different parties and seven different
legal issues; (contrary to Articles 230 and 30 of CPC)

- that requests for joinder are to be made in the first filed case.
(contrary to Article 230 of CPC).

 This request indicates a lack of understanding of tax law in trying to
consolidate all tax cases regardless of party and legal issue.

« Had it been done correctly, 28 cases brought by [...] could — and
should - have been consolidated into five cases.



PP Errors - Conclusion

* In each case, these mistakes and failures demonstrate a
fundamental lack of understanding and knowledge of the
law and facts surrounding T-L's most valuable commercial
resource, and lead to judgments that are not based on the

actual law and facts.
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